UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

IN RE TOP TANKERS, INC.
SECURITIES LITIGATION 06 Civ. 13761 (CM)

MEMORANDUM DECISION AND ORDER APPROVING
SETTLEMENT AND AWARDING FEES

McMahon, J.:

Before the court are unopposed motions to approve the settlement of this class action
lawsuit and to award attorneys’ fees to class counsel.

The court has already written an extensive opinion in this matter, denying the motion to
dismiss. Familiarity with that opinion is presumed and the court will not discuss the facts of the
matter, except in passing.

A. The Settlement

Under the terms of the proposed settlement, defendants Top Tankers Inc. (“TOPT” or the
“Company,” which is now known as Top Ships Inc.), Evangelos Pistiolis (“Pistiolis”) and
Stamatis Tsantanis (“Tsantanis”) (collectively, the “Defendants”) have paid the sum of one million
two hundred thousand dollars ($1,200,000) in cash (the “Settlement Amount”) into an interest-

bearing escrow account on behalf of Lead Plaintiff and the Class.! The proposed Settlement

' Defendants’ payment is in exchange for the dismissal of all claims brought against Defendants in
this Action (the “Settlement™). See {3 of the Declaration of Benjamin J. Sweet in Support of
Final Approval of Settlement, Plan of Allocation and Application for an Award of Attorneys’ Fees
and Expenses and Reimbursement Award to Lead Plaintiff (the “Declaration” or “Decl.”)
submitted herewith on behalf of Lead Counsel, the law firm of Schiffrin Barroway Topaz &

Kessler, LLP (“SBTK”). The terms of the proposed Settlement are set forth in the Stipulation
(continued...)
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provides the Class with some recovery (though hardly the “substantial” recovery claimed by
plaintiff’s counsel) in light of the significant risks Lead Plaintiff faced moving forward with this
Action ~ particularly overcoming Defendants’ defenses at summary judgment and/or trial, and the
possibility that Lead Plaintiff would not be able to obtain a more favorable recovery, if any

recovery at all. This Settlement also avoids the time and expense continued litigation would

require -- through the completion of merits and expert discovery -- as well as the costs associated
with litigating against a foreign corporate defendant and individual defendants located in the
Marshall Islands and Greece.

A. The Notice Process and the Reaction of the Class

Pursuant to the Court’s April 28, 2008 Preliminary Approval Order, the Notice of
Proposed Settlement, Motion for Attorneys’ Fees and Reimbursement of Expenses and Fairness
Hearing (the “Notice”) was mailed to 30,293 potential Class Members or their nominees
commencing on or before May 13, 2008.> In addition, a summary notice was published in
Investor’s Business Daily and over the PR Newswire on May 20, 2008. SCS Aff. 6.

The Notice contained a detailed description of the nature and procedural history of the

Action, as well as the material terms of the Settlement, including without limitation: (i) Lead

(...continued)

and Agreement of Settlement dated April 23, 2008 (the “Stipulation”), which was previously filed
with the Court. All capitalized terms not defined herein shall have the same meanings as set forth
in the Stipulation.

? See the Affidavit of Paul Muholland, CPA, CVA, Concerning Mailing of Notice of Proposed
Settlement, Motion for Attorneys’ Fees and Reimbursement of Expenses and Fairness Hearing
and Proof of Claim and Release, submitted herewith on behalf of Strategic Claims Services
(“SCS”), the Claims Administrator in this Action (the “SCS Aff”), at {94, 8. The SCS Affidavit
is attached as Exhibit 1 to the Declaration, and a copy of the Notice is attached as Exhibit C to
the SCS Affidavit.
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Plaintiff’s estimate of the per share recovery; (i) the manner in which the Settlement Amount plus
interest, less any taxes, administration costs, award of attorneys’ fees and expenses to Lead
Counsel and reimbursement to Lead Plaintiff (the “Net Settlement Fund”) will be allocated among
participating Class Members; (iii) a description of the claims that will be released in the
Settlement; (iv) the right and mechanism for Class Members to exclude themselves from the
Class; and (v) the right and mechanism for Class Members to object to the Settlement. See Exh.
1(C) to the Declaration.

Not a single objection to the Settlement has been received, and only three Class Members
have requested to be excluded from the Class. SCS Aff. {10.
I1. History and Background of the Action

A. Procedural History

A complete and accurate description of the procedural history of the case can be found in
the Court’s December 18, 2007 decision denying defendants’ motion to dismiss.

B. Investigation and Discovery

Prior to reaching the Settlement, Lead Counsel conducted an investigation into the claims
of the Class. Prior to commencing the action, Lead Counsel’s mvestigation included, among
other things: (i) review and analysis of public filings by TOPT with the SEC; (ii) review and
analysis of press releases, public statements, news articles and other publications disseminated by
TOPT and the Individual Defendants: (i) review and analysis of TOPT s analyst conference calls;
(1v) review and analysis of securities analysts’ reports concerning TOPT; (v) review and analysis
of other publicly available information concerning TOPT and the Individual Defendants; (vi)

consultation with a damages consultant and a language consultant; and (vii) research of the
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applicable law with respect to the claims asserted in the Action and Defendants’ potential defenses
thereto. Decl. {[17.

The Parties also engaged in modest discovery prior to reaching the Settlement. Pursuant
to the Court’s December 18, 2007 ruling on Defendants’ motion to dismiss, Defendants produced
and Lead Plamtiff reviewed and analyzed approximately 400 pages of documents regarding
TOPT’s accounting treatment for the seller’s credit, TOPT’s restatement and E&Y’s resignation
as TOPT’s auditor. Lead Plaintiff also noticed and were preparing to depose Defendants Pistiolis
and Tsantanis, as well as a member of TOPT’s Board of Directors, when the tentative Settlement
was reached. Additionally, Lead Counsel was in the process of negotiating with E&Y for the
production of additional documents, as well as the deposition of one of E&Y’s accountants.
Decl. |18. The court, of course, had ordered that depositions be completed within thirty days of
its order, so the negotiations could not have been extensive.

In addition, Defendants also served Lead Plaintiff with a request for documents on
October 1, 2007 and, shortly thereafter, noticed Lead Plaintiff’s deposition. On November 9,
2007, Lead Plaintiff responded to Defendants’ discovery requests, producing documents related
to his transactions in TOPT common stock. Lead Plaintiff sat for a deposition on November 27,
2007. Decl. 19.

C. Settlement Negotiations

The Parties began discussing a possible resolution of the Action following the Court’s
ruling on Defendants’ motion to dismiss. The Parties participated in several weeks of arm’s-
length telephonic negotiations before reaching a tentative agreement to settle the Action.

Thereafter, the Parties spent additional months negotiating the terms of the Settlement. The
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Parties finalized the papers supporting the Settlement and executed the Stipulation on April 23,

2008. The Court granted preliminary approval of the Settlement on April 28, 2008. Decl. {16.

III.  The Settlement Meets the Judicial Standards for Final Approval Under Rule 23(e)

A. The Standard of Review for Approval of Class Action Settlements

Courts observe a general policy favoring the settlement of disputed claims, especially with
respect to class actions. In re Ashanti Goldfields Sec. Litig., No. CV-00-717 (DGT), 2005 U.S.
Dist. LEXIS 28431, at *3-4 (E.D.N.Y. Nov. 15, 2005). See also Weinberger v. Kendrick, 698
F.2d 61, 73 (2d Cir. 1982) (“The settlement of complex class action litigations are clearly favored
by the courts.”). Moreover, “[c]lass action suits readily lend themselves to compromise because
of the difficulties of proof, the uncertainties of the outcome, and the typical length of the
litigation.” In re Luxottica Group S.p.A. Sec. Lirig., 233 F.R.D. 306, 310 (E.D.N.Y. 2006); see
also Weinberger, 698 F.2d at 73 (“There are weighty justifications, such as the reduction of
litigation and related expenses, for the general policy favoring the settlement of litigation.”).

While the decision to grant or deny approval of a settlement lies within the broad
discretion of the trial court, courts have recognized that a settlement represents an exercise of
Judgment by the negotiating parties and that, while a court should not give “rubber stamp
approval” to a proposed settlement, it must “stop short of the detailed and thorough investigation
that it would undertake if it were actually trying the case.” Detroit v. Grinnell Corp., 495 F.2d
448, 462 (2d Cir. 1974). As stated by the court in Newman v. Stein:

[T]he role of a court in passing upon the propriety of the settlement of a derivative

or other class action is a delicate one. . . we recognized that since *“‘the very
purpose of a compromise is to avoid the trial of sharply disputed issues and to
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dispense with wasteful litigation,” the court must not turn the settlement hearing
‘Into a trial or a rehearsal of the trial.’

464 F.2d 689, 691-92 (2d Cir. 1972) (citation omitted). Rather, a strong initial presumption of
fairness attaches to a proposed settlement if “it was the product of arm’s-length negotiations
conducted by a capable counsel, well-experienced in class action litigation arising under the
federal securities laws.” In re Veeco Instruments Secs. Litig., No. 05 MDL 01695 (CM), 2007
U.S. Dist. LEXIS 85629, at *17 (S.D.N.Y. Nov. 7, 2007) (internal citations omitted). See also
In re EVCI Career Colleges Holding Corp. Sec. Litig., Master File No. 05 Civ. 10240 (CM),
2007 U.S. Dist. LEXIS 57918, at *12 (S.D.N.Y. July 27, 2007) (“Absent fraud or collusion, the
Court should be hesitant to substitute its judgment for that of the parties who negotiated the
settlement.”). Here, where Lead Counsel engaged in settlement negotiations with Defendants
over several weeks, followed by additional months negotiating the details of the Stipulation and
related settlement documents, this presumption of fairness should readily attach.

B. The Settlement is Fair, Reasonable, and Adequate and in the Best Interests of
the Class

The standard for reviewing the proposed settlement of a class action in the Second Circuit,
as in other circuits, is whether the proposed settlement is “fair, reasonable and adequate.”
Luxottica Group, 233 FR.D. at 310; In re Indep. Energy Holdings PLC Sec. Litig., No. 00 Civ.
6689(SAS), 2003 U.S. Dist. LEXIS 17090, at *9 (S.D.N.Y. Sept. 29, 2003). Further, “in any
case there is a range of reasonableness with respect to a settlement.” Newman, 464 F.2d at 693.
The Settlement proposed in this Action clearly falls within the “range of reasonableness.”

The Second Circuit has identified nine factors that courts should consider in deciding

whether to approve a proposed settlement of a class action:
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(1) the complexity, expense and likely duration of the litigation, (2) the reaction of the
class to the settlement, (3) the stage of the proceedings and the amount of discovery
completed, (4) the risks of establishing liability, (5) the risks of establishing damages,
(6) the risks of maintaining the class action through the trial, (7) the ability of the
defendants to withstand a greater judgment, (8) the range of reasonableness of the
settlement fund in light of the best possible recovery, {and] (9) the range of
reasonableness of the settlement fund to a possible recovery in light of all the
attendant risks of litigation.

Grinnell, 495 F.2d at 463. All nine factors need not be satisfied; rather, a court should look at “the
totality of these factors in light of the particular circumstances.” In re Merrill Lynch & Co., Inc.
Research Reports Secs. Litig., No. 02 MDL 1484 (JFK), 2007 U.S. Dist. LEXIS 93423, at 26
(§.D.N.Y. Dec. 19, 2007) (internal citations omitted).
1 The Risks of Litigation

In assessing the Settlement, the Court should balance the benefits afforded the Class,
including the immediacy and certainty of a recovery, against the continuing risks of litigation. See
Grinnell, 495 F.2d at 463. In this Action, while the Court sustained Lead Plaintiff’s claims
against Defendants at the pleading stage, the ability of Lead Plaintiff to survive a motion for
summary judgment was doubtful. It turned on the information that would have been yielded by
the limited discovery ordered by the Court in its December 18, 2007 Order.® That discovery was
never completed. Obviously, Lead Plaintiff believed they faced substantial risks, particularly with
respect to proving Defendants’ liability, if the Action were to proceed. Decl. §23. The case was —
to put it mildly — thin. The settlement amount reflects this. The court recognizes the settlement for

what it is -- a nuisance settlement in a de minimis amount — and certifies that this is exactly the

3 According to the Court’s Order, “the appropriate date for the start of the class period and the
value of this lawsuit to plaintiffs and to counsel — may well be impacted by how the facts play out
concerning [the point in time at which the accounting dispute between E&Y and Defendants
arose].” See Court’s December 18, 2007 Order, at p. 11, n. 8.
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sort of case that ought to be settled in such a manner.

a. The Risks of Establishing Liability

Courts routinely recognize that securities class actions present hurdles to proving liability
that are difficult for plaintiffs to clear. See In re AOL Time Warner, Inc. Sec. & ERISA Litig.,
MDL Docket No. 1500, 2006 U.S. Dist. LEXIS 17588, at *39 (S.D.N.Y. Apr. 6, 2006) (noting
that “the difficulty of establishing liability is a common risk of securities litigation”); Indep.
Energy, 2003 U.S. Dist. LEXIS 17090, at *11 (noting difficulty of proving scienter). See also
Tellabs, Inc. v. Makor Issues & Rights, Lid., 127 S. Ct. 2499, 2509 (2007). In their motions to
dismiss, answer to the Amended Complaint and during the Parties’ settlement negotiations,
Defendants vigorously and consistently asserted that Lead Plaintiff would be unable to prove
specific information giving rise to any inference of scienter on the part of Defendants. With
respect to TOPT’s accounting for the $55 million seller’s credit associated with its 2006 Sale and
Leaseback Transactions, Defendants asserted that they acted in good faith at all times and
exercised reasonable due diligence in reliance on the approval of their outside auditor, E&Y.
Defendants contended that, not only did E&Y review the Company’s first two quarterly financial
statements for 2006 and approve the Company’s initial accounting treatment of the seller’s credit,
but E&Y also issued a comfort letter that included the quarter during which the transaction was
booked. Defendants further contended that after E&Y re-reviewed the seller’s credit and decided
that it should be accounted for as a “residual value guarantee,” TOPT restated its financial results

for the effected quarters of 2006, demonstrating that TOPT was “completely forthright” in its






